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Background 
During the 1998 legislative session, the Iowa General Assembly passed and the Governor signed Senate 
File 2146, the Property Tax Replacement and Statewide Property Tax Act. The bill replaced the 
property taxes paid by electric and natural gas utilities on their property with an excise tax associated 
with the distribution of electricity and natural gas. The bill also created a “statewide property tax” on 
the real property associated with the electric and natural gas utility companies. 
 
The bill required the Department of Management, in consultation with the Department of Revenue, to 
initiate and coordinate the establishment of a task force. It was the intent of the General Assembly 
that the task force include representatives of the Department of Management, Department of 
Revenue, electric companies, natural gas companies, municipal utilities, electric cooperatives, counties, 
cities, school boards, and industrial, commercial, and residential consumer, and other appropriate 
stakeholders.  
 
The purpose of the Replacement Tax Task Force (“Task Force”) is to study the effect of the 
Replacement Tax on local taxing districts, consumers, and taxpayers. If the Task Force recommends 
modifications to the Replacement Tax that will further the purposes of tax neutrality for local taxing 
authorities, local taxing districts, taxpayers, and consumers, the Department of Management is tasked 
with transmitting those recommendations to the General Assembly.  
 
2014 Legislative Activity 
In March of 2014 the Task Force convened to discuss Senate File 2329 proposed by Senator Amanda 
Ragan.  The bill proposed phasing in a Replacement Tax exemption for companies delivering 60 million 
therms or less of natural gas.  The loss in local property tax revenue would be backfilled by 
appropriations from the State’s General Fund.  There was speculation that the bill may have stemmed 
from the District Court decision in the Little Sioux Corn Processors case, hereinafter “the Little Sioux 
Litigation.”  
 
At that time the Task Force decided to submit a letter commenting on the legislation in advance of a 
March 20, 2014 subcommittee meeting to be held on the bill.  In essence the Task Force was 
concerned that the legislation may be contrary to its three guiding principles: 
 

 Tax Neutrality 

 Competitive Tax Equity 

 Ease of Administration 
 
Ultimately the bill did not move forward. 
 
In June of 2014 Task Force member Tim Coonan was contacted by Senator Ragan asking if the Task 
Force could convene to hear her constituent, Walter Wendland of Golden Grain Energy, explain his 
position on the previously proposed legislation.  In the process of looking at dates and times to meet, 
the Task Force received the request described below. 
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The Request 
On July 14, 2014 Directors Courtney Kay-Decker and David Roederer, as co-chair of the Task Force, 
received the information request below, which was jointly signed by Speaker of the House Kraig 
Paulsen and Senate Majority Leader Mike Gronstal: 
 

We request the Utility Replacement Tax Task Force established under Iowa Code section 437A.15, 
subsection 7, gather information relating to the tax imposed on natural gas (the “tax”) under Iowa Code 
section 437A.5, subsection 2, analyze the information and submit recommendations to the General 
Assembly by December 15, 2014, in order for the legislature to have the necessary information needed to 
potentially address the concern regarding inequitable application of the tax during the 86th General 
Assembly.  The information requested should include, but not be limited to, the following: 
 

1. The number and types of taxpayers who currently pay the tax. 
2. The amount of tax being paid by each taxpayer, or if this information is confidential, the 

amount of tax paid in each competitive service area. 
3. The amount of natural gas consumed by the five grandfathered taxpayers who are exempt 

from the tax. 
4. The amount of property taxes that would be paid by each taxpayer identified in 1 above if 

the taxpayer paid locally assessed property taxes at current rates in the respective counties 
5. The allocation and amount of the revenue generated by the tax revenue to local 

governments and other local taxing districts. 
 

The analysis should consider the effects of the tax on local governments and other local taxing districts, 
consumers, and taxpayers.  As you collect and analyze this information we urge you to consult with the 
department of management, the department of revenue, the Iowa utilities division, taxpayers that are 
subject to the tax, representatives of the local governments and other local taxing districts that receive 
revenue collected from the tax, and all other parties impacted by the tax. 

 
 

In response, the Task Force convened on August 21, 2014 to discuss the request and also to hear from 
Mr. Wendland.  An agenda and transcript for the meeting are included as Appendix “A.” 
 
The Task Force requested formal comments as directed in the request and asked to receive those 
comments by October 17, 2014.  A second Task Force meeting was scheduled for November 12, 2014.  
The comments received are included as appendices and have been grouped as follows:   
 

Comments from Task Force Members - Appendix “B”   
Comments from the Iowa Renewable Fuels Association – Appendix “C” 
Comments from the Davis Brown Law Firm, representing Bypass Companies – Appendix “D” 
 

An agenda and transcript of that meeting are included as Appendix “E.”   
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Questions and Responses 
 

1. [Provide] the number and types of taxpayers who currently pay the tax [under Iowa Code 
section 437A.5(2)].  

 
Iowa Code section 437A.5(2) describes a specific subset of  Replacement Taxpayers that are 
consumers of natural gas that do not otherwise pay the Replacement tax on the delivery of the 
natural gas.  In other words, this subset of taxpayers “bypasses” the natural gas distributor 
designated for a given service area and instead receive natural gas directly by connecting 
directly to an interstate pipeline through what is referred to as a “lateral” pipe that branches 
off from the interstate pipeline. These companies shall hereinafter be referred to as “the 
Bypass Companies.” 

 

Name Type/Industry County 

1. Valero-Albert City Renewable Fuel/Biorefinery Buena Vista 

2. Otter Creek Ethanol (Poet 
Biorefining) 

Ethanol/Biorefining Osceola 

3. Poet Biorefinery -- Jewell Ethanol/Biorefining Hamilton 

4. Flint Hills Resources – Menlo Ethanol Guthrie 

5.  Little Sioux Corn Processors Ethanol Cherokee 

6. Plymouth Energy, LLC Ethanol Plymouth 

7. Valero—Charles City Ethanol/Biorefining Buena Vista 

8. AGP Algona Biodiesel Kossuth 

9. Southwest Iowa Renewable 
Energy 

Grain Processing/Ethanol Pottawattamie 

10. Flint Hills Resources – Shell Rock Ethanol Butler 

11. Green Plains Holdings II, LLC Ethanol/Biodiesel Kossuth 

12. Absolute Energy Ethanol Mitchell 

13.  Iowa Ethanol (Poet Biorefining) Ethanol Worth 

14. Homeland Energy Solutions Ethanol Chickasaw 

15. Green Plains Superior, LLC Ethanol Dickinson 

16. Poet Biorefining – Gowrie Ethanol Webster 

17. Louis Dreyfus Commodities Ethanol Greene 

18. Corn, LP Ethanol Wright 

19. Quad County Corn Processors Ethanol Ida 

20. Central Iowa Power Cooperative Generation & Transmission Power 
Cooperative 

Linn 
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2. [Provide] the amount of tax being paid by each taxpayer, or if this information is confidential, 
the amount of tax paid in each competitive service area. 

 
Technically the amount of the Replacement Tax paid by each Bypass Company is not 
confidential.  What is confidential is information reported on the Replacement Tax Return, 
including the number of therms of natural gas delivered. Replacement Tax rates are specific to 
the “Competitive Service Area” (CSA) in which the gas is being delivered.  Many CSAs have a 
small number of consumers; some only have one consumer.  The Replacement Tax rates are 
public information so theoretically, if the Department revealed the amount of Replacement Tax 
paid in a CSA, one could take the Replacement Tax rate in the CSA and calculate the number of 
therms delivered in that CSA. Ultimately, this would violate the Department’s confidentiality 
obligations under the law.   

 
3. [Provide] the amount of natural gas consumed by the five grandfathered taxpayers who are 

exempt from the tax. 
 
There are five companies that connect directly to interstate pipelines that were in existence 
prior to the implementation of the Replacement Tax.  In creating the bill authorizing and 
implementing the Replacement Tax, the Iowa Legislature deliberately excluded these five 
companies because these companies were not centrally assessed as utility property by the 
Department and they were few in number.  These companies became known as the 
“Grandfathered Companies,” and according to an expert witness report prepared for the Little 
Sioux Litigation (refer to Appendix D), they are: 
 

Name Type/Industry County 

1. AGP Renewable Fuel/Biorefinery Cerro Gordo 

2. CF Industries Fertilizer Woodbury 

3. Bunge Soybean Plan Biorefinery Mills 

4. KOCH Industries Nitrogen Production Webster 

5. Grain Processing Corporation 
(GPC) 

Grain Processing Muscatine 

 
Because the Grandfathered Companies were specifically excluded from the Replacement Tax 
legislation, the Department does not receive information on the amount of natural gas these 
companies consume.  
 
In response to this question, the Davis Brown Law Firm, which represents several ethanol 
companies, speculates as to the number of therms utilized by two of the Grandfathered 
Companies, but neither the Task Force nor the Department is able to verify the accuracy of 
those amounts (refer to Appendix D).  
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4. [Provide] the amount of property taxes that would be paid by each taxpayer identified in 1 
above if the taxpayer paid locally assessed property taxes at current rates in the respective 
counties. 
 
In order to determine the amount of property tax that would be paid by the Grandfathered 
Companies if their transmission property was locally assessed the Department of Revenue 
would need to know the fair market value of those companies’ pipeline facilities.  This 
information is unknown to the Task Force and to the Department.   
 
A report prepared by the Stradley Group for this study estimates that one of the Bypass 
Companies pays approximately forty-five times more in Replacement Tax than it would pay in 
locally assessed property tax if assessed on its own assets (refer to Appendix D). 
 
The Task Force refutes this assertion for several reasons. First, a comparison between locally 
assessed property tax and Replacement Tax is invalid because the taxes are unrelated and use a 
different basis.  Property assessment at the local level is based upon the fair market value of 
real property.  The Replacement tax is based upon the number of therms being delivered or 
consumed, not upon the value of a company’s property or even the value of the natural gas 
itself.  Local property tax is an ad valorem tax; Replacement Tax is an excise tax. In essence, it is 
an apples-to-oranges comparison. 
 
Second, the Stradley Group’s analysis contemplates that both the locally assessed property tax 
and the Replacement Tax revenues are static.  In actuality, because the Replacement Tax is 
based solely upon the number of therms of natural gas consumed or delivered to the 
consumer, in the event of a plant shutdown or slowdown, there would either be no 
Replacement Tax due or a reduced amount of Replacement Tax due.  Locally assessed property 
taxes would be due regardless of the plant’s operating activities. 
 
Finally, the Stradley Group also reports that the “transmission property” of the three 
Grandfathered Companies it sampled is not being locally assessed and seems to imply that it 
should be.   If those Grandfathered Companies owned the lateral pipelines, that property would 
be locally assessed. But the fact is those lateral pipelines are owned by Interstate Pipeline 
companies. As a result, the lateral pipeline property of those three companies is centrally 
assessed by the Department.  The Department centrally assesses Interstate Pipelines using the 
three approaches to value as a going concern based upon the value of the company, both in 
and outside of Iowa.  In contrast to the laterals utilized by the three Grandfathered Companies, 
pipeline owned by a Bypass Company today is subject to the Statewide Property Tax that is part 
of the Replacement Tax system.  The Statewide Property Tax is based upon the cost of the 
lateral pipeline and is calculated and assessed by the Department at a rate of three cents per 
thousand dollars. So the assertion that Bypass Companies should be valued and assessed locally 
upon their own assets does not create equity; rather, it introduces a brand new methodology 
for valuing pipeline into the mix.  The irony of this proposition is that local assessment of 
pipeline using this methodology would result in a substantially higher property tax on the 
pipeline than the existing Statewide Property Tax under the Replacement Tax system.   
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The Task Force’s final point on the Grandfathered Companies is that the Legislature was fully 
aware of the existing Bypass Companies at the time the Replacement Tax legislation was 
passed.  Leaving the Grandfathered Companies, which were NOT centrally assessed utility 
properties, under their existing property tax regime furthered the Replacement Tax’s principle 
of revenue neutrality for local governments.  In fact, it was fully contemplated that bypass 
companies coming into existence subsequent to the implementation of the Replacement Tax 
should be treated as described in section 437A.5(2).  Specifically, it was not the Legislature’s 
intent to exempt large Bypass Companies from the Replacement Tax because that would create 
a clear competitive advantage.  The Replacement Tax and the rate itself are based on the total 
amount of deliveries of natural gas in each service area.  If natural gas deliveries are reduced 
from one year to the next a “threshold adjustment” may be triggered.  By law, the total tax in a 
service area cannot be more or less than 2% of the previous year’s tax.  If that is the case, the 
rate has to be adjusted either up or down so that the total tax amount is within 2% of the 
previous year’s amount. By allowing such companies to purchase their natural gas free from the 
Replacement Tax, it would create an incentive for other companies to bypass the Local 
Distribution Carrier (LDC) in a given service area, therefore reducing the overall tax base for the 
local government due to the loss of large customers.  Not only would the natural gas costs for 
the LDCs be shifted to other residential and business customers that were too small to bypass, 
but because of the threshold adjustment, as the number of therms of natural gas delivered into 
a service area decreases, the tax rate for existing customers would increase.  One of the goals 
of the Replacement Tax was stability.  The disruption that would be caused by Bypass 
customers moving in and out of service areas would fly in the face of that concept. 
 
 

5. [Provide] the allocation and amount of the revenue generated by the tax revenue to local 
governments and other local taxing districts. 
 
Listing payment amounts by taxing jurisdiction produces a report that is roughly 400 pages 
long.  For the purposes of this report, the Department of Management has aggregated 
statewide amounts by type of taxing authority for the 2013 Assessment year (Replacement Tax 
payments made in September of 2014 and March of 2015).  The results are shown below: 
 

Levy Authority Type Statewide Replacement Tax Amount 

School $  67,968,460 

County  $  38,551,407 

City $  37,323,560 

Community College $    4,216,579 

County Hospital $    3,187,224 

County Assessor $    1,549,581 

Township $    1,188,238 

Ag Extension $       668,115 

Miscellaneous Districts $       372,644 
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City Assessor $       282,955 

Benefited Fire District $         82,679 

Sanitary Sewer $         47,523 

State Brucellosis/TB Eradication $         15,367 

Township City Cemetery $         12,574 

Benefited Lighting $                 84 

Water District $                 15 

Rural Improvement Zone $                   0 

  

STATEWIDE TOTALS: $155,467,005 

 
 
 

Finally, the Task Force was asked to “consider the effects of the tax on local governments and 
other local taxing districts, consumers, and taxpayers with input from DOM, IUB, Taxpayers, 
Local Governments and others, and all other parties.” 
 
In response to this question, the Task Force held two public meetings to solicit feedback from 
interested parties as well as calling for written comments.  

 

 Local governments and other local taxing districts.  The local government representatives 
providing comments to the Task Force indicated their primary concerns about changes to the 
Replacement Tax system involved shifting the tax burden and reduction of existing tax 
revenues.  Historically, however, we know that one of the motivating factors in the creation of 
the Replacement Tax system was to create a tax that was more predictable.  Prior to the 
Replacement Tax, a utility’s property was centrally assessed using one or more of the three 
approaches to value: income, cost, and stock and debt.  The amount of tax revenue generated 
from year to year could fluctuate materially depending upon the utility’s financial performance 
and other external events.  The Replacement Tax system is based upon the number of therms 
each taxpayer reports were delivered or consumed.  Replacement Taxpayers provide an 
estimate of their delivery or consumption and that estimate has proven to be accurate within a 
very small margin of error. This allows local governments to budget with confidence for this 
particular revenue source. In addition, the Replacement Tax system calls for a “threshold 
adjustment” based upon the number of therms of natural gas delivered in a service area.  The 
threshold adjustment also helps contribute to the stability of Replacement Tax revenue.  

 

 Taxpayers.  The Task Force received comments from businesses and business organizations 
that represent “taxpayers” as the term is used generally.    The commenters seem to believe 
that a compelling case for change in the existing Replacement Tax system has not been made. 
They also echoed the concerns of the local government representatives that a change may 
merely shift the tax burden elsewhere. 
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 Consumers.  The Task Force also received comments from Bypass Companies. These companies 
are in the ethanol and biofuel industries.  The primary issue these companies have is that they 
believe they are similarly situated to the Grandfathered Companies, which by statute do not 
pay Replacement Tax, and therefore they posit that it is inequitable that they do pay the 
Replacement Tax. 
 

Much could be said about this topic.  However, this is precisely the crux of the Little Sioux 
Litigation, which is currently before the Iowa Supreme Court.  In fact, the case has been set for 
Oral Argument on January 21, 2015 at 10:00 a.m. All the publicly available documents related 
to the Little Sioux Litigation are included with this report in Appendix “F.”  It would be 
inappropriate for the Task Force or the Department to discuss any case that is actively being 
litigated and as such, this report does not explore the issues that are central to the Little Sioux 
Litigation.   
 
 

Conclusions 
As evidenced by the attached comments, the vast majority of respondents believe the Replacement 
Tax system accomplishes what it was intended to accomplish.  The system works smoothly.  In fact, 
since the inception of the Replacement Tax, prior to the Little Sioux litigation, no utility company had 
protested or appealed its tax assessment.  Prior to the Replacement Tax, the Department was tied up 
in informal negotiations and formal contested case proceedings every year with multiple utility 
companies. 
 
The ethanol and biofuel industries have concerns about the tax they pay.  They say they want to pay a 
fair tax to their counties based upon their own assets.  However, this is not what the other companies 
subject to the Replacement Tax are paying.  Replacement Taxpayers pay their counties an excise tax 
based upon the delivery or consumption of natural gas and pay the State of Iowa a “property tax” of 
three cents per thousand dollars of the actual cost of the pipeline.   
 
As to the concerns about inequity, as stated previously, this issue is being litigated.  It has long been 
the practice of the Iowa Legislature not to make law around areas under litigation.  The Task Force 
recommends this practice be exercised in this case:  let the Court decide the questions of equity 
amongst Replacement Taxpayers.   
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